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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion).! We

shal | grant respondent’s notion.

Al t hough the Court ordered petitioner to file a response to
respondent’s notion, petitioner failed to do so.
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Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioner resided in R dgewood, New York, at the time he
filed the petition in this case.

Petitioner did not tinely file a Federal incone tax (tax)
return for any of his taxable years 1995, 1996, 1997, 1999, and
2000.

On April 17, 2002, respondent issued to petitioner a notice
of deficiency (notice) with respect to his taxable years 1995,
1996, 1997, 1999, and 2000. In that notice, respondent deter-

m ned the follow ng deficiencies in, and additions to, the tax of

petitioner:
Additions to Tax
Sec. Sec. Sec.
Year_ Defi ci ency 6651(a) (1)? 6651(a) (2) 6654
1995 $50, 198 $12, 550 $0 $2,722
1996 13, 567 3, 053 3, 392 722
1997 36, 327 8,174 7,629 1,944
1999 18, 363 4,132 1, 653 889
2000 14, 280 3,213 428 768

Petitioner did not file a petition with the Court with
respect to the notice relating to his taxable years 1995, 1996,

1997, 1999, and 2000.

2All section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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On August 26, 2002, respondent assessed petitioner’s tax, as
well as additions to tax and interest as provided by law, for
each of his taxable years 1995, 1996, 1997, 1999, and 2000. (W
shall refer to any such unpaid assessed anounts, as well as
interest as provided by | aw accrued after August 26, 2002, as
petitioner’s unpaid liabilities for 1995, 1996, 1997, 1999, and
2000.)

On January 9, 2003, respondent received from petitioner
and Debra A Evangelista (Ms. Evangelista) Forns 1040, U.S.
| ndi vi dual | ncone Tax Return (Form 1040), for taxable years 1996
(petitioner’s® Form 1040 for 1996), 1997 (petitioner’s Form 1040
for 1997), 1999 (petitioner’s Form 1040 for 1999), and 2000
(petitioner’s Form 1040 for 2000). On January 13, 2003, respon-
dent received frompetitioner and Ms. Evangelista Form 1040 for
taxabl e year 1995 (petitioner’s Form 1040 for 1995).

On Cctober 30, 2003, in response to petitioner’s Form 1040
for 1995, petitioner’s Form 1040 for 1996, petitioner’s Form 1040
for 1997, petitioner’s Form 1040 for 1999, and petitioner’s Form
1040 for 2000, respondent sent petitioner separate letters with
respect to such respective years (respondent’s COctober 30, 2003

letters). Each of those letters stated in pertinent part:

3Thi s case involves only petitioner, and not M.
Evangel i sta. For convenience, we shall sonetines refer only to
petitioner, and not to petitioner and Ms. Evangeli sta.
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We’ve finished | ooking at the information you sent
us and we’ve nmade a deci sion about your audit reconsid-
eration * * *,

We regret to informyou that we decided that we
shoul d not change the original tax anount. The at-
tached Form 886- A, Explanation of Itens, explains how
and why we nmade our deci sion.

Attached to each of respondent’s Cctober 30, 2003 letters
was Form 886-A, Explanation of Itens, that stated in pertinent
part:

Since you did not provide docunentation to verify the

deductions being clained, we are not changing the

previ ous determ nati on.

On Septenber 16, 2005, respondent filed notices of Federal
tax lien wth respect to petitioner’s taxable years 1995, 1996,
1997, 1999, and 2000.

On Septenber 21, 2005, respondent issued to petitioner a
notice of Federal tax lien filing and your right to a hearing
(notice of tax lien) with respect to his taxable years 1995,
1996, 1997, 1999, and 2000.

On Cctober 17, 2005, in response to the notice of tax lien,
petitioner, through his authorized representative, mailed to
respondent Form 12153, Request for a Collection Due Process
Hearing, and requested a hearing with respondent’s Appeals Ofice
(Appeal s Ofice).

On February 14, 2006, a settlenent officer with the Appeals

Ofice (settlenent officer) held a tel ephonic Appeals Ofice

hearing with petitioner’s authorized representative.
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On March 15, 2006, the Appeals Ofice issued to petitioner a
notice of determ nation concerning collection action(s) under
section 6320 and/or 6330 (notice of determ nation). That notice
stated in pertinent part:

Summary of Deternination

You failed to provide any collection alternatives or
infornmati on needed to resolve the lien issue. Collec-
tion i s sustained.

An attachnment to the notice of determnation stated in pertinent
part:
SUMVARY

You requested a hearing under | RC 6320 to dispute the
filing of a Notice of Federal Tax Lien for the periods
shown above [petitioner’s taxable years 1995, 1996,
1997, 1999, and 2000]. You wi shed to raise the issue
of the underlying tax liability and have your returns
reconsi der ed.

Qur determnation is that the lien is sustained.
BRI EF BACKGROUND

* * * [The settlenent officer] offered a conference to
the taxpayer via a substantive contact letter. The

t axpayer’s representative responded to the letter with
a telephone call. During this call the representative
was advised that the underlying liability issue is
precl uded because the taxpayer received his Statutory
Notice of Deficiency wwth the right to appeal on al
periods. Furthernore, the IRS had granted a reconsid-
eration of the liability previously, which resulted in
no change to the tax. The representative was given
additional tinme to submt a valid alternative to fur-
ther collection action. The representative agreed that
if he was unable to provide informati on necessary to
consider alternatives by February 28, 2006, * * * [the
settlenment officer] would issue a determ nation.



DI SCUSSI ON AND ANALYSI S

Verification - Legal and Procedural Requirenents

a. General Verification Requirenents -

Assessnent was properly nmade per IRC 8 6201 for each
tax and period listed on the CDP notice. The notice
and demand for paynent letter was nailed to the tax-
payer’s | ast known address, within 60 days of the
assessnment, as required by IRC 8 6303. There was a
bal ance due when the NFTL filing was requested.

The collection period allowed by statute to coll ect

t hese taxes has been suspended by the appropriate
conputer codes for the tax periods at issue. The

t axpayer had no pendi ng bankruptcy case at the tine the
CDP notice was sent.

Thi s Appeal s enpl oyee has had no prior involvenment with
this taxpayer concerning the applicable tax periods
before the first CDP case on these periods.

The Service is required to make reasonable efforts to
contact the taxpayer before filing a Notice of Federal
Tax Lien (NFTL) to advise the taxpayer that a NFTL may
be filed if full paynent is not made. |ssuance of a
bal ance due notice in which a possible NFTL filing is
menti oned constitutes reasonable efforts

Case transcripts show the assessnment and assessnent
notice dates as foll ows:

Year Dat e of Assessnent Date of Notice
1995 8/ 26/ 2002 8/ 26/ 2002
1996 8/ 26/ 2002 8/ 26/ 2002
1997 8/ 26/ 2002 8/ 26/ 2002
1999 8/ 26/ 2002 8/ 26/ 2002
2000 8/ 26/ 2002 8/ 26/ 2002

Letter 3172 was sent by certified mail to the tax-
payer’s | ast known address. Conputer copies of Letter
3172 and NFTL were included in the case file submtted
to Appeal s.
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Description of Verification Process for Both Lien and
Levy Situations

* * * [The settlenent officer] verified through exam -
nation of transcripts and the admnistrative file,
including the original examnation file and copi es of
the statutory notices of deficiency, that all adm nis-
trative and | egal procedures were followed. The Statu-
tory Notice of Deficiency was mailed to your current
residence. You did not dispute the receipt of this
notice. The notice apprised you of your right to
petition the US Tax Court to dispute the assessnent.
You did not file said petition within the timefrane set
by | aw.

| ssues Rai sed by the Taxpavyer

In a letter attached to your Form 12153 Request for a
Col I ection Due Process Hearing your representative
stated, in part “W are interested in reaching a con-
clusion and a reasonabl e paynent plan as soon as possi -
ble, as stated back in June. Please adjust your re-
cords accordingly, since all returns were filed.” In
your June letter, your representative stated, “W are
at a loss to understand why the Service has not prop-
erly adjusted its records to reflect the true liability
as all returns have been filed to date and we have
asked for this on a nunber of occasions to no avail.”

Response: Because you neglected to file your returns
when the Service requested you to do so, the Service
prepared returns for you based on incone information
submtted to the IRS by payers. The authority to
prepare returns when a taxpayer fails to do so vol un-
tarily is found in I RC 6020(b). After the assessnents
were made, you filed your returns. Although you de-
faulted on the original Statutory Notice of Deficiency
by failing to petition the US Tax Court, the Service

al l oned your audit to be reconsidered. The adm nistra-
tive record shows that on 10/30/2003 the Service issued
Letter 2726 advising you that the changes you requested
based on your own returns were considered, however, you
failed to supply any supporting docunentation. This
letter also explained your right to contest this deci-
sion in Appeals. |IRC 8§ 6330(c)(2)(B) precludes the
underlying liability issue frombeing raised with a

Col l ection Due Process hearing if the taxpayer had a
prior opportunity to appeal the assessnent.
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Your Form 12153 al so requested that consideration be
given to an installnment agreenent. An extension was
given to your representative to supply financial infor-
mati on by February 28, 2006. Your representative
agreed that if the informati on necessary to determ ne
whet her or not an install nent agreenent could be grant-
ed was not received, a determ nation would be issued.
You did not supply information for * * * [the settle-
ment officer] to consider.

You did not raise any other issues or collection alter-
natives.

Coll ection Action Be No More Intrusive Than Necessary

On February 14, 2006 your representative contacted

* * * [the settlenent officer] to discuss your case.

He was advi sed of why we could not accept your returns
as an alternative to the proposed collection action
within this hearing. He agreed to try to submt finan-
cial information with a collection alternative by

2/ 28/ 2006, however, as of March 8, 2006, * * * [the
settlenment officer] did not receive any further infor-
mation to consider. You have not offered any coll ec-
tion alternatives during the CDP hearing process nor
did you submt any financial information. As discussed
above, the assessnents at issue are valid. Therefore,
given your failure to propose any collection alterna-
tives, the lien balances the need for efficient collec-
tion with your concern that any collection action be no
nore intrusive than necessary. [Reproduced literally.]

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994). W
conclude that there are no genuine issues of material fact

regardi ng the questions raised in respondent’s notion.
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The only issue that petitioner appears to raise in the
petition in this case is the underlying tax liability for peti-
tioner’s taxable years 1995, 1996, 1997, 1999, and 2000. 1In the
petition, petitioner alleges:

| was under trenendous stress and nedi cal conditions

that did not allow ne to function normally in the daily

life. As soon as | becanme capable of |iving ny nornma

life | addressed the issues that burdened ne during

that time. [Reproduced literally.]

Respondent issued a notice of deficiency to petitioner with
respect to his taxable years 1995, 1996, 1997, 1999, and 2000,
but petitioner did not file a petition wwth the Court with
respect to that notice. On the instant record, we find that
petitioner may not chall enge the existence or the anount of

petitioner’s unpaid liabilities for 1995, 1996, 1997, 1999, and

2000. See sec. 6330(c)(2)(B); Sego v. Comm ssioner, 114 T.C

604, 610-611 (2000); Goza v. Conm ssioner, 114 T.C 176, 182-183

(2000) .

Were, as is the case here, the validity of the underlying
tax liability is not properly placed at issue, the Court wll
review the determ nation of the Comm ssioner of Internal Revenue

for abuse of discretion. Seqo v. Conm ssioner, supra at 610;

(Goza v. Commi ssioner, supra at 182.

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in

maki ng the determnations in the notice of determnation with
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respect to petitioner’s taxable years 1995, 1996, 1997, 1999, and
2000.

We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

nmoti on and deci sion for respondent

will be entered.




